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§ 1404.5 Listing on the roster; criteria 
for listing and retention. 

Persons seeking to be listed on the 
Roster must complete and submit an 
application form which may be ob-
tained from OAS. Upon receipt of an 
executed application, OAS will review 
the application, assure that it is com-
plete, make such inquiries as are nec-
essary, and submit the application to 
the Arbitrator Review Board. The 
Board will review the completed appli-
cation under the criteria in paragraphs 
(a), (b), and (c) of this section, and will 
forward to the FMCS Director its rec-
ommendation as to whether or not the 
applicant meets the criteria for listing 
on the Roster. The Director shall make 
all final decisions as to whether an ap-
plicant may be listed on the Roster. 
Each applicant shall be notified in 
writing of the Director’s decision and 
the reasons therefor. 

(a) General criteria. Applicants for the 
Roster will be listed on the Roster 
upon a determination that they are ex-
perienced, competent, and acceptable 
in decision-making roles in the resolu-
tion of labor relations disputes. 

(b) Proof of qualification. Qualifica-
tions for listing on the Roster may be 
demonstrated by submission of five (5) 
arbitration awards prepared by the ap-
plicant while serving as an impartial 
arbitrator of record chosen by the par-
ties to labor disputes arising under col-
lective bargaining agreements. The 
Board will consider experience in rel-
evant positions in collective bar-
gaining or as a judge or hearing exam-
iner in labor relations controversies as 
a substitute for such awards. 

(c) Advocacy. Any person who at the 
time of application is an advocate as 
defined in paragraph (c)(1) of this sec-
tion, must agree to cease such activity 
before being recommended for listing 
on the Roster by the Board. Except in 
the case of persons listed on the Roster 
as advocates before November 17, 1996, 
any person who did not divulge his or 
her advocacy at the time of listing or 
who becomes an advocate while listed 
on the Roster, shall be recommended 
for removal by the Board after the fact 
of advocacy is revealed. 

(1) Definition of advocacy. An advo-
cate is a person who represents em-
ployers, labor organizations, or individ-

uals as an employee, attorney, or con-
sultant, in matters of labor relations, 
including but not limited to the sub-
jects of union representation and rec-
ognition matters, collective bar-
gaining, arbitration, unfair labor prac-
tices, equal employment opportunity, 
and other areas generally recognized as 
constituting labor relations. The defi-
nition includes representatives of em-
ployers or employees in individual 
cases or controversies involving work-
er’s compensation, occupational health 
or safety, minimum wage, or other 
labor standards matters. This defini-
tion of advocate also includes a person 
who is directly associated with an ad-
vocate in a business or professional re-
lationship, as for example, partners or 
employees of a law firm. Consultants 
engage only in joint education or train-
ing or other non-adversarial activities 
will not be deemed as advocates. 

(2) [Reserved] 
(d) Duration of listing, retention. List-

ing on the Roster shall be by decision 
of the Director of FMCS based upon the 
recommendations of the Arbitrator Re-
view Board. The Board may rec-
ommend, and the Director may re-
move, any person listed on the Roster, 
for violation of this part and/or the 
Code of Professional Responsibility. 
Notice of cancellation or suspension 
shall be given to a person listed on the 
Roster whenever a Roster member: 

(1) No longer meets the criteria for 
admission; 

(2) Has become an advocate as de-
fined in paragraph (c) of this section; 

(3) Has been repeatedly or flagrantly 
delinquent in submitting awards; 

(4) Has refused to make reasonable 
and periodic reports in a timely man-
ner to FMCS, as required in subpart C 
of this part, concerning activities per-
taining to arbitration; 

(5) Has been the subject of com-
plaints by parties who use FMCS serv-
ices, and the Board after appropriate 
inquiry, concludes that just cause for 
cancellation has been shown; 

(6) Is determined by the Director to 
be unacceptable to the parties who use 
FMCS arbitration services; the Direc-
tor may base a determination of 
unacceptability on FMCS records 
which show the number of times the 
arbitrator’s name has been proposed to 
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the parties and the number of times it 
has been selected. Such cases will be 
reviewed for extenuating cir-
cumstances, such as length of time on 
the Roster or prior history. 

(e) The Board may, at its discretion, 
conduct an inquiry into the facts of 
any proposed removal from the Roster. 
An arbitrator listed on the Roster may 
only be removed after 60-day notice 
and an opportunity to submit a re-
sponse or information showing why the 
listing should not be canceled. The 
Board may recommend to the Director 
whether to remove an arbitrator from 
the Roster. All determinations to re-
move an arbitrator from the Roster 
shall be made by the Director. Remov-
als may be for a period of up to two (2) 
years, after which the arbitrator may 
seek reinstatement. 

(f) The Director of OAS may suspend 
for a period not to exceed 180 days any 
person listed on the Roster who has 
violated any of the criteria in para-
graph (d) of this section. Arbitrators 
shall be promptly notified of a suspen-
sion. They may appeal a suspension to 
the Arbitrator Review Board, which 
shall make a recommendation to the 
Director of FMCS. The decision of the 
Director of FMCS shall constitute the 
final action of the agency. 

§ 1404.6 Inactive status. 
A member of the Roster who con-

tinues to meet the criteria for listing 
on the Roster may request that he or 
she be put in an active status on a tem-
porary basis because of ill health, vaca-
tion, schedule, or other reasons. 

§ 1404.7 Listing fee. 
All arbitrators will be required to 

pay an annual fee for listing on the 
Roster, as set forth in the Appendix to 
this part. 

Subpart C—Procedures for 
Arbitration Services 

§ 1404.8 Freedom of choice. 
Nothing contained in this part should 

be construed to limit the rights of par-
ties who use FMCS arbitration services 
to jointly select any arbitrator or arbi-
tration procedure acceptable to them. 
Once a request is made to OAS, all par-

ties are subject to the procedures con-
tained in this part. 

§ 1404.9 Procedures for requesting ar-
bitration lists and panels. 

(a) The Office of Arbitration Services 
(OAS) has been delegated the responsi-
bility for administering all requests for 
arbitration services. Requests should 
be addressed to the Federal Mediation 
and Conciliation Service, Office of Ar-
bitration Services, Washington, DC 
20427. 

(b) The OAS will refer a panel of arbi-
trators to the parties upon request. 
The parties are encouraged to make 
joint requests. In the event, however, 
that the request is made by only one 
party, the OAS will submit a panel of 
arbitrators. However, the issuance of a 
panel—pursuant to either joint or uni-
lateral request—is nothing more than a 
response to a request. It does not sig-
nify the adoption of any position by 
the FMCS regarding the arbitrability 
of any dispute or the terms of the par-
ties’ contract. 

(c) As an alternative to a request for 
a panel of names, OAS will, upon writ-
ten request, submit a list of all arbitra-
tors and their biographical sketches 
from a designated geographical area. 
The parties may then select and deal 
directly with an arbitrator of their 
choice, with no further involvement of 
FMCS with the parties or the arbi-
trator. The parties may also request 
FMCS to make a direct appointment of 
their selection. In such a situation, a 
case number will be assigned. 

(d) The OAS reserves the right to de-
cline to submit a panel or make ap-
pointments of arbitrators, if the re-
quest submitted is overly burdensome 
or otherwise impracticable. The OAS, 
in such circumstances, may refer the 
parties to an FMCS mediator to help in 
the design of an alternative solution. 
The OAS may also decline to service 
any requests from parties with a dem-
onstrated history of non-payment of 
arbitrator fees or other behavior which 
constrains the spirit or operation of 
the arbitration process. 

(e) The parties are required to use 
the Request for Arbitration Panel 
(Form R–43), which has been prepared 
by the OAS and is available in quantity 
upon request to the Federal Mediation 
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